LAW INTELLIGENCER 
AND REVIEW. 


Vou. III. SEPTEMBER, 1831. No. IX. 


PROCEEDINGS AGAINST CORPORATIONS, IN EQUITY. 


It is almost superfluous to remind our readers, that the num- 
ber of corporations in this country is astonishingly great; or, 
to tell them that the complicated transactions in which these 
bodies are liable to be engaged, are frequently the cause of 
their being made parties defendants in a court of equity. As 
a further apology for the following attempt to collate and ar- 
range the authorities relative to the proceedings against a cor- 
porate body in a court of equity, we may add, that we know of 
no work in which any thing like full and satisfactory informa- 
tion can be found upon the subject. 

It seems that formerly it was in a degree uncertain, whether 
defendants, as a politic body, were to answer in a suit against 
them in equity, under an oath.’ It is now, however, well set- 
tled, that a corporation aggregrate makes its answer, not as in 
common cases under oath, but, under the common seal.? 

In a case in the Circuit Court of the United States, before 
the late Judge Washington, it was made a question, whether 
the Court could regard the statement made by the answer of a 
corporation, so far as it contradicted the allegations of the bill; 
the answer being put in, not upon oath, but under the common 
seal of the corporation. The question was not, whether the 
answer of an aggregate corporation under its common seal, 
would avail the defendants at the hearing, in like manner as 
the answer of an individual under oath would; but whether 
such an answer, when it denies the equity of the bill, is not 
sufficient to prevent the granting of an injunction, and even to 

* Acton vy. Dean of Ely, Toth, 7, : 

? Rex v. Windham, Cowp. Rep.377. 1 Grant’s Chan, Prac. 120, Brum- 
ley v. Westchester Manufacturing Society, 1 Johns, Chan. Rep. 366. Anony- 
mous, 1 Vern. 117, Fulton Bank y. New York and Sharon Canal Co., 1 
Paige’s Chan. Rep. 311. 
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dissolve it after it has been granted. No cases were cited on 
either side, nor were any authorities relating to the question, 
within the learned judge’s recollection; but he decided the 
question upon reasons ab inconvenienti as follows: ‘I am 
strongly of opinion, upon principle, that such an answer is suf: 
ficient to produce either of the consequences which have been 
mentioned. The corporate body is called upon, and is com- 
pellable, to answer all the allegations of the bill, but can do so 
under no higher sanction than its common seal. A peer of the 
realm in England, answers upon his honor, the oath deing dis- 
hensed with. In like manner, the plaintiff may, in ordinary 
cases, dispense with the oath to an answer; and, if he do so, 
the Court will order the answer to be taken without oath. 
Now if, in these cases, the answer, denying the equity of the 
bill, cannot avail the defendant as an answer under oath would 
do, to prevent the granting of an injunction, or to dissolve it 
when granted, the legal impossibility to take an oath in the 
first case, the privilege of the peer in the second, and the dis- 
pensation extended to the defendant in the last, would place 
each of those defendants in a situation infinitely more disad- 
vantageous than that of the other defendants, whose answers 
cannot be received otherwise than upon oath. Such then can- 
not be the practice of a court of equity.! 

The caption of the answer of an aggregate corporation is,— 
‘ The answer of the above named defendants, the Mayor, Alder- 
men, &c., (or as the case may be,) was taken under the com- 
mon seal of the said corporation, as by the said seal affixed ap- 
pears, at, &c,’? 

In the case of the King v. Dr. Windham, a majority of the 
body obeyed the process of the Court of Chancery, as far as 
was within their power, and were ready to put in their answer; 
but Dr. Windham, the warden, whose act was necessary to 
render the answer complete, refused to put the corporate seal 
toit. This was the first instance of the kind; and if the regu- 
lar process of the Court of Chancery for the contempt, had is- 
sued, it would have punished the corporation at large, when 
it was not in fault. The Court of Chancery, therefore, stayed 


* Haight v. Proprietors of Morris Aqueduct, 4 Wash. Rep. 601, and vid. 
Callahan v. Hallowell, 2 Bay’s Rep. 10. 


*} Grant’s Chan. Prac. 123. 
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its proceedings, in order that an application might be made to 
the King’s Bench for a mandamus, to compel the defendant to 
affix the seal. The application was granted by the Court of 
King’s Bench, Lord Mansfield observing,—* That it had been 
truly said, at the bar, that where there is no other legal speci- 
fic remedy to attain the ends of justice, the course must be by 
mandamus, the very form of which writ shews that its object 
was to prevent a defect of justice; thus it came recommended 
by the Court of Chancery to have it specifically done.’ Dr. 
Windham seemed to have misconceived the consequence of his 
afiixing the seal to the answer of the fellows, and to think it 
would make his corporate answer inconsistent with his private 
separate answer, for he was of opinion that the plaintiff’s suit 
was just; but his putting the corporate seal did not contradict 
his private separate answer; and by refusing to put it he de- 
feated the end he wished to obtain.! 

The proceeding in equity against a corporation, on return 
of subpcena, affidavit of service, &c., is, instead of an attach- 
ment, a distringas directed to make distress upon their lands 
and chattels. An alias and fluries might issue, and lastly, an 
order for sequestration as in other cases, except that when 
awarded against corporations, they could not stay it on en- 
tering appearance ; and thereupon complainant’s bill might be 
taken fro confesso.2 It was laid down by Lord Mansfield, that 
if a corporation be in contempt for not answering a bill in 
chancery, the mode of compulsion is by sequestration; that 
the plaintiff is to proceed to take possession of all the personal 
estate of the corporation ; and if that will not make the mem- 
bers agree, he is to take possession by sequestrators of the 
rents and profits of their real estate. 

The distringas, we have said, is the first process against the 
corporation, after they have refused to answer the bill, having 
been regularly served with suéfena, or other process. This is 
directed to the sheriff commanding him to distrain the lands, 
goods, and chattels of the corporation, so that they may not 


4 Rex. v. Windham, Cowp. Rep. 377. 

2 J Moulton’s Chan. Practice, 250, 2 Maddock’s Chan. 203, 1 Chan. Cei. 
204, 1 Ventr. 351, 1 Tidd’s Practice, 116, and authorities there cited in 
notis. 


* Rex v. Windham, Cowp. Rep. 377. 
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possess them till the Court make other order to the contrary, 
and that in the mean time the sheriff is to answer to the Court 
for what he so distrains, so that the defendants may be com- 
pelled to appear in chancery, and answer the contempt. The 
writ is delivered to the sheriff to execute, who is bound to make 
return thereof after it is returnable. When the sheriff has 
made his return, it is to be taken to the plaintiff’s clerk in 
court, who makes out an alias distringas to be used and acted 
upon in the same manner as the distringas. Should the defen- 
dants still stand out, then, when the sheriff has returned the 
writ, a fluries distringas is to be made out, in like manner as 
the former. This being also returned by the sheriff, counsel 
is to be instructed to move for a sequestration upon a fluries 
distringas returned against the said corporation to sequester 
all their lands, chattels, &c. until they appear to or answer the 
plaintiff’s bill, or perform the decree, and the Court make other 
order to the contrary. The sequestration cannot be discharged 
until the defendants have performed all they were enjoined to 
do, paid all costs, and the commissioners their fees.! 

Where a distringas was issued against a corporation for non- 
performance of a decree, and afterwards a sequestration nisi, 
for want of appearance, the Court ordered the proceedings to 
go on, notwithstanding three objections taken, and would not al- 
low the company to enter an appearance on the distringas, and 
discharge the sequestration.? 

The process of sequestration is a writ or commission under 
the great seal, sometimes directed to the sheriff, or most com- 
monly to four or more persons of the plaintiff’s own naming, 
empowering any two or more of them to enter upon, possess 
and sequester the real and personal estate and effects of the de- 
fendant, (or some particular part and parcel of the lands,) and 
to take and keep the profits, or pay them as the Court shall ap- 
point, until the parties have appeared to or answered the plain- 
tiff’s bill, or performed some other matter which has been or- 
dered by the Court, and for not doing whereof he is in con- 
tempt.> A sequestration out of chancery is more effectual than 
4 1 Grant’s Chan. Prac. 95. Thes. Brev. 144, 5. 1 Tidd’s Prac. 107, 109. 
* Harvey v. E. India Co. 2 Vern. 395. 
® Hind. 127, 136. 1 Grant’s Chan Prac. 90. 
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an execution by feri facias at law; for a sequestration may be 
awarded against the goods, though the party is in custody 
upon the attachment; whereas at law, if a ca. sa. be executed, 
there can no feri fa. issue. This writ is always obtained 
upon motion, of course, (not upon petition). The sequestra- 
tors should be of sufficient substance to answer what may come 
to their hands.? 

Sequestrations, now a common process, are said to have been 
introduced in Lord Bacon’s time ;? but it rather seems they 
were first adopted in the time of his predecessor, Lord Coven- 
try.3 North, in his entertaining life of the Lord Keeper Guil- 
ford, says, that ‘ Sequestrations were not heard of till the Lord 
Coventry’s time, when Sir John Read lay in the fleet (with 
£10,000 in an iron cash chest in his chamber,) for disobe- 
dience of a decree, and would not submit and pay the duty. 
This being represented to the Lord Keeper, as a great con- 
tempt and affront upon the Court, he authorised men to go and 
break up his iron chest, and pay the duty and costs, and leave 
the rest to him, and discharge his commitment. From 
thence,’ says North, ‘ came sequestrations, which now are so es- 
tablished as to run of course, after all other process fails, and 
is but in nature of a grand distress, the best process at com- 
mon law, and after a summons, such as a subpcena is, what 
need,’ he observes, ‘all that grievance and delay of the inter- 
vening process ?’4 

It is doubtful whether sequestrators can seize the books, pa- 
fers, &c., of a corporation ;5 though it seems they may break 
locks.© In some cases, where doors were locked and admit- 
tance refused to sequestrators, the Court has ordered a writ of 
assistance, in order to put them in possession.’ 

By the New York revised laws, it is provided, that whenever 
a judgment at law, or a decree in equity shall be obtained 

1 Hind, 127. 

2 1 Grant’s Chan. Prac. 91. 

3 Earl of Kildare y, Sir M. Eustace, 1 Vern, 421. 

* North’s Life of Lord Keeper Guilford, 2 vol. p. 73, octavo ed. 

* Lowton v. Mayor of Colchester, Merrivale, 397. 

6 Thid. 


Vid. Register’s statement of the Practice, 2 Dick, 695, and the cases 
there cited. . 
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against any corporation, incorporated under the laws of that 
state, and an execution issued thereon shall have been returned 
unsatisfied in part or in the whole, upon the petition of the per- 
son obtaining such judgment or decree, or his representatives, 
the Court of Chancery may sequestrate the stock, property, 
things in action, and effects of such corporation, and may ap- 
point areceiver of the same. Upon a final decree on any such 
petition, the Court shall cause a just and fair distribution of the 
property of such corporation, and of the proceeds thereof, to 
be made among the fair and honest creditors of such corpora- 
tion, in proportion to their debts respectively, who shall be paid 
in the same order, as provided in case of a voluntary dissolu- 
tion of a corporation.? 

It is the usual practice to make such of the individual mem- 
bers of a corporation parties, as are supposed to know any- 
thing of the matters inquired after in the bill. As it is not 
very likely, that corporations in answering under their common 
seal, will discover anything to their prejudice, it is common to 
make the clerk, treasurer, directors, or some of the principal 
members in their natural capacity, co-defendants with the cor- 
poration. This practice appears, it has been stated, to have 
commenced in the reign of Charles II., and was afterwards ex- 
pressly recognised by Lord Talbot.4 

In 1623, the persons of a corporation, charged as private 
persons, answered under oath.§ In 1680, upon a bill against a 
corporation, they answered under their common seal, and so 
not being sworn would answer nothing to their prejudice: it 
was ordered, that the clerk of the company, and such principal 
members as the plaintiff should think fit, should answer on oath, 
and that a master settle the oath.6 One of the officers of the 
East India Company was made a defendant to a bill of dis- 
covery of some entries and orders in their books; defendant 
demurred, for that he might be examined as a witness, and for 
that his answer could not be read against the company. ‘The 


4 2 Rev. Stat. 463, sec. 36, 

2 2 Rev. Stat. 463, sec. 37. 

3 1 Grant’s Chan, Prac. 28, 

* 6 Bacon’s Abr. Tit. Cor. (E) and authorities there cited. 
® Warren v. Feltmakers Co, Toth. 7. 

® Anon. 1 Vern. 117. 
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Court said, it had been a usual thing for a plaintiff, in order to 
have a discovery, to make the secretary, book-keeper, or any 
other officers of a company defendants, who have not demurred, 
but answered; that there would otherwise be a failure of jus- 
tice, as the company were not liable to a prosecution for per- 
jury.! 

The same rule has been recognised in this country; and it 
was laid down by the Court of Chancery in New York, that 
individual members of a corporation were compelled to an- 
swer, not only with the rest under the common seal, but indi- 
vidually upon oath.? And in another case in the same court, 
it was held to be well settled, that the officers of the Fulton 
Bank might be made parties to a bill of discovery, to enable 
the complainants to obtain a knowledge of facts which could 
not be arrived at by the answer of the corporation put in with- 
out oath. It was held, too, that the corporation ought also to 
be permitted to put in a separate answer, in order to make 
offers and admissions, and to deny facts which the officers may 
suppose do exist.3 . 

The well established general rule, then, we perceive, that a 
mere witness cannot be made defendant, has been relaxed in 
the case of a corporation. This relaxation is on the ground, 
that the answer of a corporation is not put in under oath, and 
that hence an answer is required from some person capable of 
making a full discovery, as the agents or the officers of a cor- 
poration, It was stoutly contended in a case in the English 
Court of Chancery, in the year 1807, that the exception to the 
general rule we have referred to, was applicable only to agents 
and officers, or to persons who stood in a confidential situation. 
The case stated is in substance, that the plaintiff being fully 
capable of executing the duty of a schoolmaster, was appointed 
and had long been continued in that character; that at the 
election of members of parliament for the borough of Chip- 
penham, certain individuals and members of the corporation 


* Wych v. Meal, 3 P. Wms. 310. This decision has been followed in 
Moodalay v. Morton, in 1785, 1 Bro. C. C. 469; and as late as 1807, in Dum- 
mer v. Chippenham Corporation, 14 Ves. 245. 

*Brumley v. Westchester Manufacturing Society, 1 Johns. Chan. Rep. 
336. 

? Vermilyed v. Fulton Bank and others, 1 Paige’s Chan. Rep. 37. 
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wished that he should give his vote against his own judgment, 
in favor of a particular candidate; that, meaning to procure 
that vote, they gave him an intimation, that if he would not 
vote according to their wish, he would be immediately dis- 
missed; that he voted contrary to their wishes; and then the 
five individuals, in the execution of their corrupt purpose, 
found the means of making the corporation the means of dis- 
missing him. The bill prayed that the bailiff and burgesses 
might, in their corporate capacity, answer the matters in the 
usual way, but that the five defendants, particularly named in 
the bill, might answer upon oath. To this bill the five de- 
fendants demurred, insisting, that the plaintiff had not shown 
a title to discovery against them, they being mere members of 
the corporate body, not standing in any official or confidential 
situation. The Chancellor observed that the case was in many 
points very important, and was quite new to him; but he 
thought there was no sound distinction between an individual, 
and the town clerk or servant. There might be, he said, no 
officer for the time, and the individual might perhaps be the 
only person who could give any information. He referred to 
the English Chancery cases which we have cited; and from 
those cases, he was able to extract the principle, that a bill 
might be entertained against the individuals, and that they 
could be called on under the circumstances for an answer.! 

It is proper to refer to another ground of demurrer which, 
in the above case, was laid before the Court ore tenus, viz. 
that every charge in the bill was made with the view to the 
discovery of an illegal conspiracy, which was an indictable of- 
fence. The Chancellor was perfectly satisfied, as to this de- 


* Dummer v. Corporation of Chippenham, 14 Vesey, 245. The counsel 
for the defendants in this case, relied upon Steward vy. E. India Company, 
2 Vernon, 380 ; but Sir Samuel Romilly, counsel for the plaintiff, said it was 
among the many bad cases in that book; and the Chancellor said he suspected 
a misprint. As it stood, observed the latter, that the demurrer was allowed 
without putting them to answer as to matters of fraud and contrivance, it 
was nonsense; but if it was read, that the demurrer was disallowed, with 
liberty to insist by their answer, that they should not answer the charges 
of fraud and contrivance, it was unintelligible. As it stood, he could not 
comprehend it, unless the argument could be maintained, that the demur. 
rer was allowed, as otherwise they would be put to answer those charges. 
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murrer, that if he allowed it, he should destroy the jurisdiction 
of his Court, as without the ordinary words, charging the 
parties with combining and confederating, in nine cases out of 
ten from all time past, they would, upon modern doctrine, be 
liable to indictment; yet Courts of Equity have been con- 
stantly compelling the discovery. 

It appears to have been held in the state of New York, that 
an injunction against a corporation cannot be dissolved on bill 
and answer, unless the answer is duly verified by the oath of 
some of the individual members, who are acquainted with the 
facts stated therein. On a motion to dissolve an injunction 
against a Canal Company, upon bill and answer, B. & R., two 
former officers of the company, were made defendants for the 
sake of discovery merely. The answer of the company was 
put in under their corporate seal; and the then secretary, who 
was not an officer of the company at the time of the transac- 
tions which were the foundation of the injunction, swore that 
the matters stated in the answer relating to his acts and deeds 
were true, and so far as related to the acts and doings of other 
persons, he believed them to be true. The president, who was 
an officer of the company at the time of those transactions, 
swore to the seal of the company affixed to the answer, but 
said nothing as to the truth of the matter stated therein. The 
separate answer of B. admitted the truth of the principal alle- 
gations contained in the bill. The motion was denied with 
costs, the Chancellor observing,—* The case of a corporation 
defendant is an anomaly in the practice in relation to the dis- 
solution of an injunction. In most cases the injunction is dis- 
solved as a matter of course, if the answer is perfect, and de- 
nies all the equity of the bill in the points upon which the in- 
junction rests. It is not, however, a matter of course to dis- 
solve the injunction where the defendant acts in a representa- 
tive character, and founds his denial of the equity of the bill 
upon information ard belief only. Corporations answer under 
their seal and without oath. ‘hey are therefore at liberty to 
deny every thing contained in the bill, whether true or false. 
Neither can any discovery be compelled, except through the 
medium of their agents and officers, and by making them par- 
ties defendants. No dissolution of the injunction can be ob- 

VOL, III.—=NO. IX. 40 
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tained upon the answer of a corporatien which is not duly veri- 
fied by the oath of some officer of the corporation, or other 
person who is acquainted with the facts contained therein. 
There can be no hardship in this rule as applied to corpora- 
tions, as it only puts them in the same situation with other 
parties. Other defendants can only make a positive denial as 
to facts within their own knowledge. In relation to every 
other matter, they must answer as to information and belief. 
If the agents of the institution, under whose direction the an- 
swer is put in, are acquainted with the facts, so as to justify a 
positive denial in the answer, they can verify its truth by a po- 
sitive affidavit; and if none of the officers are acquainted with 
the facts, their information and belief can have no greater effect 
than that of ordinary defendants, however positive the answer 
in the denial may be. In this case, the officer of the institu- 
tion, who was such at the time referred to in the claimant’s 
bill, has studiously avoided saying anything as to the truth of 
the answer, leaving it to the secretary, who knows nothing of 
its truth or falsehood, to express his belief on the subject." 
This view of the subject seems to differ from that expressed by 
Mr. J. Washington in the case of Haight vy. The Morris Aque- 
duct,® 





THE JURYMAN'S GUIDE. 


The Juryman’s Guide throughout the State of New York, and containing 
General Matter for the Lawyer and Law Officer : By Cuantes Epwarps, 
Counsellor and Attorney at Law. New York, 1831. 


Ir is related of Napoleon, that he considered trial by jury as 
gothic and cumbrous; and that he told Mr. Fox, it might be 
inconvenient to government. Fox replied, as Croly says, with 
“honest John Bullism,” that “ the inconvenience was the very 
thing for which he liked it.’ Nothing, perhaps, can be con- 


*Fulton Bank v, New York and Sharon Canal Company e¢ al, 1 Paige’s 
Chan. Rep. 311. 

*4 Washington’s Rep. 600. 

* Croly’s Life of Geo. 1V 
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ceived more inconvenient to the designs of those rulers, who, 
as Napoleon did, yield implicit reverence to the maxim, that 
“the will of the prince is the law,’ than the intervention of 
twelve honest and impartial men, in all questions touching the 
life and liberty of the subject. Where the people tamely ac- 
quiesce in the will of a despot, we must not look for jury trials ; 
and no country can be really entitled to the denomination of 
“free,” without them. ‘ While our fathers,” says Mr. Ed- 
wards, “ could guard against the overrunning power of monar- 
chy, they had the foresight to grasp with firmness, and secure 
for their successors, the beauty of the English jurisprudence, 
and the best principles of the British government.” He adds, 
‘These same ancestors were the best of jurymen; we have 
their verdict in the declaration of independence ; while a proof 
of the justice of their decision is looking green from every part 
of the land.” Trial by jury in criminal suits, was recognised 
in England, as far as it regards some of its most important 
principles, in the reign of Henry I. By one law, every one 
was to be tried by his peers, who were of the same neighbour- 
hood as himself. By another law, the judges, for so the jury 
were then called, were to be chosen by the party impleaded, 
after the manner of the Danish nemdbdas ; by which, it is pro- 
bable, was understood, that the defendant had the liberty of 
taking exceptions to, or challenging, the jury, as it was after- 
wards called.!. Crimes, offences, and punishments, were de- 
scribed by the Saxon terms Alafordswice, treason; husbrech, 
housebreaking; dernet, arson; eberemorth, open killing ; ofen- 
thifthe, open theft, and the like.* But we are diverging from 
the purpose with which we sat down, it being to give an ac- 
count of a work not exclusively confined to criminal jurispru- 
dence. 

The object of the work before us is not to go into the his- 
tory of jury trials, either in criminal or civil cases; it being 
mainly intended to prepare the citizen for performing the im- 
portant task that is assigned to jurors. The author considers, 
that a little explanation would give to jurors confidence in the 
outset; and to afford this assistance, is the extent of what he 
lays claims to. He has accomplished all, and more than all, 


* Ibid. 
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that in his preface he has professed ; and we should be 
mistaken much if the practising portion of the profession, and 
the members of courts throughout the country, do not find the 
Juryman’s Guide a work deserving of their attention, though it 
seems to have been designed more particularly for the meri- 
dian of the state of New-York. We shall endeavour to sustain 
this opinion by offering a plan of the work, and also a few de- 
tached portions of the matter it contains. 

The first division, or chapter, is entitled “ Genera, OBsER- 
vations.” The author, under this head, points to the consti- 
tutional provisions of the country, and particularly of the state 
of New-York, securing trial by jury. Although jury trial, he 
says, is not expressly provided for by the constitution of the 
United States in private wrongs, yet it is clearly implied. With 
regard to criminal causes, it is expressly declared, that the trial 
of all crimes, except in cases of impeachment, shall be by jury, 
and that such trial be held in the state where said crimes shall 
have been committed; but when not committed within any 
state, the trial shall be at such place or places as the Congress 
may by law have directed. 

Chapter II., is entitled “Tur Dirrerent Covurts;’ in 
which a brief outline of the federal courts, and of the New- 
York state courts, is given, wherein the duty of the juror may 
be required. The Supreme Court of the United States, the 
author compares to a mighty tree, “ which has its root at the 
heart of our government, and takes the whole of our country 
under the shadow of its branches; while banyan-like, it is per- 
mitting, nourishing, and encouraging the sound timber, which 
strikes, rises, and grows under its power, and strengthens as 
the parent tree flourishes.”?’ The District Courts of the United 
States, are to exercise such criminal jurisdiction as is conferred 
upon them expressly by acts of Congress; and they are not to 
exercise any other. And to whatever extent the criminal juris- 
diction of the admiralty may extend, the judiciary act of 1789 
nrovides, that the trial of all issues in fact in the district 
courts, in all cases, except civil causes of admiralty and mari- 
time jurisdiction, shall be by jury. 

Chapter III., treats of the “ Dirrerent xinps oF Jurigs ;” 
and, Ist. of the 
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Grand Jury, and their general duty. In this chapter, Mr. 
Edwards has introduced the following valuable general parts 
of a charge addiessed to a grand jury in Essex county, in 
Massachusetts, in March, 1829: 


Judge Strong thus introduces the matter: “ You are now 
impanelled as the grand inquest for this county for the en- 
suing year. Your duty is briefly stated in the oath which you 
have taken. You will diligently inguire and true firesentment 
make of all articles, matters and things, as shall be given you in 
charge. ‘That is, you will faithfully attend to your duties, and 
impartially discharge them, according tothe fair and proper 
operation of the testimony upon your minds; making all rea- 
sonable eflorts to come to a correct conclusion, upon all sub- 
jects legitimately brought before you for your consideration. 
The freofile’s counsel, your own, and your feclow: , you shall well 
and truly keeft secret. The obligation imposed upon you by 
this part of your oath, is frequently misunderstood by grand 
jurors; and it mzy be useful to go into a particular considera- 
tion of it. There are many important considerations which 
require that the proceedings of a grand jury should be entirely 
secret, In some instances, the individual against whom the ac- 
cusation is made, may have great power and influence in the 
community; and it may be injurious or even dangerous that it 
should be known by whose arguments or votes, in the secret re- 
cess of the grand jury room, a majority of that body have 
agreed to find a bill against him. It may expose those who 
from a sense of duty and the obligations of conscience have 
been competion to decide against him, to inconveniences, op- 
pressions and dangers; frem which, it is intended, by this part 
of your oath, effe ctually to secure every member of your body. 
If your proceedings were not secret, and this secrecy secured 
by oath, the fear of these consequences might deter some of 
your body from an independent and conscientious discharge of 
duty ; and the greatest offenders might, in some instances, es- 
cape the punishment which the law has affixed to their crimes. 
Another important consideration is, to prevent escapes, In 
many instances, complaints are preferred to the grand jury, in 
the first instance, without any previous proceedings before a 
magistrate to secure the appearance of the party accused by 
recognizance. In such cases, a disclosure of the proceedings 
in the grand jury room, will give the person against whom a 
bill is found an opportunity to escape, and thereby avoid 
punishment. ‘Lhe injunction of secrecy, imposed by this part 
of your oath, is not confined to the term when the indictment 
is found, or even to the year for which you are selected to 
serve, but is perpetual. You are never, at any time or on any 
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occasion, unless required so to do in a court of justice, to 
disclose what takes place in your room;”’ (and this secrecy, in 
some Cases, is secured by statute, 2 R. S. 726. as we shall see 

by an extract, embodied in the latter part of this chapter.) 
“ This injunction is not confined to a prohibition of a general 
account of a transaction; or whether a bill is or is not found 
against a particular individual ; but you are not to disclose any 
thing respecting it. You shall present no man for hatred, malice 
or ill-will ; nor leave any unpiresented for fear, favour, or affec- 
tion, or for any reward, hofie or pfiromise thereof; but in all 
your firesentments you shall present the truth, the whole truth, 
and nothing but the truth, according to the best of your skill 
and knowledge. The meaning of this is, that you shall act 
faithfully from the evidence before you, and not suffer your- 
selves to be influenced by any bias either for or against the 
party accused. In the organization of a grand jury, the means 
of corruption, and every improper influence, are taken away. 
The members are scattered. The individuals composing it 
are not designated—are not separated from the mass of their 
fellow-citizens, till a few days before the sitting of the court. 
The object is, to have an intelligent and impartial tribunal, in- 
accessible to any improper influence, to determine the pro- 
priety of public prosecutions ; who, in the manner of their or- 
ganization, shall be completely protected from bribery and cor- 
ruption on the one hand, and threats and denunciations on the 
other. Such a body you are. Faithfully discharge the im- 
portant duties entrusted to you. Prosecute the guilty, protect 
the innocent; diligently inquire and deliberate. If the com 

plaint should be urged upon improper motives, maliciously 
and without sufficient evidence, reject the accusation.” 

The author has shown the danger arising from an improper 
person, being one of the grand jury, by introducing the case of 
Robert Scarlet, which happened many years ago in England. 

“ He, with private intent, maliciously to indict some of his 
neighbours, requested the sheriff to return him upon the grand 
jury; but the sheriff, knowing the malice of the man, refused ; 
notwithstanding, by confederacy with the clerk who read the 
panel, he was sworn, though not returned by the sheriff; and 
he maliciously, upon his own knowledge, as he pre tended, (his 
brethren giving credit to him) indicted seventeen honest men 
upon divers penal statutes. The Justices finding so many 
honest men to be indicted, as they thought, maliciously, in- 
quired of the grand jury upon what evidence th ey found those 
bills, who answered, it was upon the testimony and knowledge 
of one of themselves, viz. this Robert Scarlet. He was indicted, 
fined and imprisoned. 
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In informing the reader of what grand jurors may and what 
they may not disclose, we have the following anecdote in 
point : 


“ A few years ago, at York, in England, a gentleman of the 
grand jury heard a witness swear in court upon the trial of a 
prisoner, directly contrary to the evidence which he had given 
before the grand jury. ‘He immediately communicated the 
circumstance to the judge, who, upon consulting the judge in 
the other court, was of opinion that public justice, in this case, 
required that the evidence which the witness had given before 
the grand jury should be disclosed ; and the witness was com- 
mitted for perjury, to be tried upon the testimony of the gen- 
tlemen of the grand jury. It was held, that the object of this 

concealment was only to prevent the testimony produced before 
them from being contradicted by subornation of perjury on 
the part of the persons against w hom bills were found.” 

2. A Foreign Jury. In cases where a claim of a general na- 
ture, or involving a general interest of the inhabitants of a par- 
ticular place’or county, is litigated, and an impartial jury can- 
not be had in the county or neighbouring county, a jury from 
another (a foreign) county, can be moved for in court, upon 
sufficient proof of the circumstances. This is shown by two 
cases in New-York, one of which was a dispute about the 
general right of the inhabitants of the town of Gravesend, to 
erect craft for the purpose of fishing upon lands held by oppo- 
sing parties. A foreign jury to try the right in this case, was 
allowed to be had from the county of New-York. (3 Caines 
Ca. 103.) 

3. A Special or Struck Jury. This is a jury selected from 
the general body of jurors, for the trial of a particular civil 
suit, and resorted to in cases of importance and intricacy, 
where a fair and impartial trial will thereby be more likely to 
be obtained ; and where persons of ordinary information may 
find the matter too difficult for them. A special jury is not 
granted in criminal cases, because it would take from the pri- 
soner the privilege of challenge. 

4, Common or Petit Jury, is employed in all criminal cases 
wherein a jury can be impanelled, after a true bill has been re- 
turned by the grand jury; and also in all civil cases between 
man and man, where a special jury is not called for. 

5. A Jury of View. A jury of view occurs where the suit is 
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connected with rights or interests in real property, which pro- 
perty the jury are desirous of viewing. But it seems that, 
from a provision in the revised laws of New-York, whereby a 
a plaintiff can be compelled to give a defendant a particular 
description of the premises in dispute, this mode of jury-trial 
will seldom be required. 

6. Coroner’s Jury, which is summoned by the coroner 
when any person has been slain, or has died suddenly, or has 
been dangerously wounded. Mr. Edwards advises every one 
who has to act upon a coroner’s jury, never to join in a verdict 
until sufficient medical advice has been given; which advice he 
has enforced by the following extract from the treatise of Dr. 
Beck : 


‘The importance of medical testimony in the cases now un- 
der consideration, will readily be appreciated. It may, and 
indeed frequently does, decide on the life of an individual; and 
some preliminary cautions respecting the conduct of the phy- 
sician or surgeon, may hence with propriety be introduced in 
this place. ‘The first observation which I shall offer, is a cau- 
tion to the examining physician, not to permit sudden preju- 
dice to warp his mind. There is nothing more common among 
the populace, who crowd around the bodies of persons found 
dead, than to suspect that they have been murdered, and the 
idea, instead of being judiciously combatted, if untrue, lis per- 
mitted to gain strength by repetition. Against charges ef this 
nature, the physician should always be prepared, and never 
allow them to have any influence over him. He should pro- 
ceed to the examination of the body with a mind free from 
prejudice. He should also recollect, that sudden death is not 
an uncommon event, and that those who, at one moment, we 
see before us in the full enjoyment of life, may, at the next, be 
cold and inanimate. The secret, operating causes of this 
change, may remain unknown to us, and we perceive only its 
effects. In addition to this, there are many circumstances 
which may be the origin of the sudden decease, and to which 
the person affected has been for a time exposed, without any 
knowledge of their consequences. Of this nature, are the 
breathing of noxious gases, the use of improper aliments, or 
of unhealthy water. ‘The passions also, if highly excited, or a 
pure accidental cause, may respectively have caused the sud- 

den death. And, lastly, the destruction of life may have been 
caused by the person himself. All these fossible circumstances 
should be recollected, and before a case of this kind is referred 
to acriminal court, on the decision of a physician, which is 
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generally the case, he should feel perfectly convinced that death 
has not originated from one of the three following causes: 
1. Some internal cause. 2. Some external, accidental cause; 
and 3. Suicide.” 


7. Jury of part Aliens, or de medietate linguze. This coun- 
try and England, it seems, are the only ones in which a jury of 
this kind has been at any time allowed. By means of sucha 
jury, an alien party could in all cases, save treason, havea jury, 
wherefore one half should be citizens and the other half aliens. 
The New-York revised laws have declared, that no alien is to 
be entitled to a jury of part aliens or strangers in any suit 
whatever, nor on the trial of any indictment. Before he dis- 
misses this subject, the author mentions the following anec- 
dote of the war of 1778: 


“The British Middlesex militia were on guard at Forton 
prison, near Gosport, in England, over American and French 
prisoners. Some commotion taking place among the former, 
and, as it was supposed, a riotous spirit appearing, they were 
fired upon by the guard, and two or three killed. The coroner 
of the county summoned a jury, and swore in one-half Ameri- 
cans, though still prisoners. ‘The consequence was, that for 
nearly two days a verdict could not be agreed on; the Ameri- 
cans persisting in its being brought in wilful murder, And the 
matter ended in the verdict being manslaughter.” 


8. Jury of Physicians. The duty which formerly belonged 
to a jury of matrons, has been transferred in New-York to phy- 
sicians. Mr. Edwards presumes the following would be the 
way in which such a jury should be impannelled and act: 


“ The clerk (or sheriff) should swear the physicians, thus: 
‘A, B., lay your right hand ufion the book, (if the person so 
swears; or begin at what now follows:) “ Look upon the pri- 
soner and hearken to your oath. You shall diligently inquire, 
search and try whether M, £. now prrisoner at the bar, be quick 
with child or not, and thereof give a true verdict, according to 
the best of your skill and knowledge. So help you God,’ 

“ And I presume a deputy, or bailiff, should be sworn to 
keep the jury, thus: 

© Yeu shall well and truly keefi this jury of pfihysicians. You 
shall not suffer any fierson but the prisoner to sfreak unto them; 
nor you yourself, unless it be to ask them whether they are 
agreed of their verdict, until they shall be agreed of their ver- 
dict. So helfi you God,’ 

“ The jury and prisoner then go to some convenient private 
VOL. IIl.—=NO. IX. 1] 
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room; and afterwards, they should both return into court. 
The clerk, or sheriff, then says: ‘ You good men of the jury of 
physicians, answer to your names ;” and then, having called 
them over, and they having answered, he says, * dre you agreed 
of your verdict.’ ‘ Yes.’ Sheriff, ‘ Who shall say for you ?’ 
Jury, ‘ The foreman.’ The prisoner should then be placed at 
the bar, or in a conspicuous place, Sheriff, “ You of the jury of 
physicians, look ufion the prisoner. How say you,is M. E. quick 
with child,or not.’ If the foreman say, ‘ She is.’ Sheriff, * You 
of the jury of physicians, answer to your verdict as the court 
hath recorded it. You say that M. E, is fregnant with quick 
child, and so say you ali,’ If the answer be in the negative, 
then the proper officer says as before, putting in the word $ no?’ 
after is. 

“ No apology is necessary for the insertion of these particu- 
lars. This is a work intended for men, who must throw aside 


false delicacy, and feel they have to perform duties to their 


God, their country, and their fellow creatures : duties, which 
overlook forms of language. 

“It should be mentioned, that the inquisition of this jury is 
to be signed by the jurors and the sheriff. Whenever the go- 
vernor is satisfied that the female convict is no longer quick 
with child, he is to issue his warrant appointing a day for her 
execution pursuant to her sentence; or he may commute her 
punishment to perpetual imprisonment in the state-prison, A 
jury of matrons used formerly to be obtained where an heir 
presumptive suspected.a widow of having feigned herself with 
child, in order to produce a supposititious heir, and thereby 
destroy his apparent right.” 


9. Jury to try Insanity of a Convict. This jury is provided 
for by the revised laws of New-York, to try the sanity of con- 
victs who have been sentenced to the punishment of death. 

10. Jury on a Feigned Issue from Chancery, &c. If in asuit 
in equity, any matter of fact is strongly contested, it is usual to 
direct the matter to be tried by a jury. 

ll. Jury on a Writ of Inquiry. A jury, itis stated, is often 
to called to act under a writ of inquiry. 

“ This writ is directed to the sheriff, in civil actions, where a 
debt or other demand is recoverable, and in which action the 
defendant has made no defence, but quietly allowed the plain- 
tiff to take—what is therefore called, judgment by default. 

“ But as the exact amount which is to be recovered is not 
known, a writ of inquiry is issued by the plaintiff’s attorney, 


sealed and signed in the proper clerk’s office; and then left 
with the sheriff. It recites the former proceedings in the suit, 
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and ‘ decause it is unknown what damages the filaintiff hath sus- 
tained, it commands the sheriff that, ‘dy the oath of twelve 
good and lawful men of his bailiwick, he diligently inquire what 
damages the said (plaintiff) hath sustained, as well by means of 
the premises aforesaid, as for his cost and charges by him about 
his suit in that behalf sustained.’ ‘The sheriff sits as judge. 

“The Jurors are summoned and sworn as in ordinary cases ; 
and the counsel for each.party has to go into the usual legal 
proof, in order to establish the cause of action and obtain a 
verdict. The inquisition, which contains the effect of the ver- 
dict of the jury, although supposed to be the act of the sheriff, 
is, in fact, drawn up by the attorney for the plaintiff, who an- 
nexes it to the writ of inquiry, either at the time of executing 
it, or at the time when he delivered the writ to the sheriff; 
leaving a blank for the jury to insert the sum they find. This, 
they fill up; after which, the sheriff and jurors affix their seals 
and signatures. The return to the writ is then made by the 
sheriff on the back, as thus: ‘ The execution of this writ apf- 
frears in the inquisition hereunto annexed.’ After this, the jury 
has nothing more to do with the writ of inquiry.” 

The other kinds of jury noticed by the author, are: 

12, Jury in a case of Lunacy, Imbecility, or Habitual Drun- 
kenness, 

13, Jury ufion a writof ad quod damnum, 

14, Jury upon an Insolvent’s application for his discharge. 

The following are the titles of the remaining chapters in the 
“ Juryman’s Guide.” 

Chap. 1V. “ Who are qualified and compelled to serve upon 
a jury ; persons who are exempted ; of those who are discharged 
from serving; and of such as cannot act.” 

Chap. V. “Of the general mode of selecting and drawing 
of jurymen throughout the state; term of service; duty of she- 
riffs and other officers in relation to the drawing, summoning 
and returning of persons to act as jurors.” 

Chap. VI. “ Of drawing the petit jury in court, in civil and 
criminal cases.” 

Chap. VII. “Of the number of jurors to be returned, and 
sworn; and how many are to try the issue. And of trials 
going off for want of witnesses, default of jurors, and by acts 
of parties; as well as of the rigit to copies of the panel.” 

Chap. VIII. “ Of talesmen; and of challenges of jurors, with 
the different kinds of challenges,” 
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Chap. IX. “Of challenges more particularly.’ 

Chap. X. “Of swearing the jury; the ordinary methods or 
trial; and trial going off by withdrawing a juror, e¢ cet. 

Chap. XI. “Of misdemeanors and misconduct by jurors, 
how punished for the same; of misdemeanors of others to- 
wards jurymen, and how punished; and how far such matters 
will set aside verdicts.” 

Chap. XII. “Of the general rules of evidence; and of wit- 
nesses.” 

Chap. XIII. “ Of punishments for crime.” 

Chap. XIV. “In what case jurors may be discharged from 
giving a verdict; and in what way jurors are to give their ver 
dict.” 

Chap. XV. “ New Trials.” 

Chap. XVI. “ As to Crimes.” 

Chap. XVII. “To what fees jurors are entitled ; and, as to 
recompensing them.” 


PROMULGATION OF STATUTES AND ORDINANCES. 


A decision, which must strike the profession as singular, has 
recently been made in New Orleans. We lay the decision be- 
fore the reader as we find it stated in a New Orleans paper, to- 
gether with the comments of the writer. 


The decision of the Supreme Court relative to the pub- 
lication of the ordinances of the city council has created 
some discontent in the public, for there is neither equity nor 
justice in it, although it may be the law. That this decision 
will by no means influence our corporation in the promulga- 
tion of their ordinances in a just manner, we are certain, and 
therefore we regard with less repugnance the enormity of such 
a law, if law it can be called, having neither equity nor justice 
with it. The population of New Orleans is mixed, some 
speaking the French, others the English, while most of those 
whose mother tongue is the former, speak the latter, and a ma- 
jority of those whose native language is English, do not speak 
any thing else. We therefore ask any man, to answer reason- 
ably whether it is justice that an ordinance promulgated only 
in the French, ought justly to be considered sufficiently promul- 
gated, and more particularly when it is one that bears more 
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immediately on those speaking only English. Can justice be 
fulfilled in this manner? It cannot: for to make a law bind- 
ing on a people, it is fit that the people should have know- 
ledge of the law; at least this is a principle that ought to be, 
and we believe ever has been until this /awful decision, held 
sacred in the American Republic. As well might we force a 
man to sign a bond, the contents of which were in a language 
beyond his comprehension, and in case of failure (through ig- 
norance) of compliance with its terms, inflict the penalty of 
said bond; we say, we might with as great a spirit of justice 
do this, as enforce a law which had only been promulgated in 
a language, understood but by one third of the population. 
And this is a spirit of the law wherein a public journalist is to 
glory; for a morning paper gives it out as such; this is a doc- 
trine which we are to receive from the doctors of the law. 
Here then, we have a flaw in the charter of our city, which can 
produce more evil, than good would result from twenty learned 
expositions of the law by the Supreme Court. It can be amend- 
ed, the citizens of New Orleans have a right to demand its 
amendment, and we feel confident all our city authorities would 
cheerfully co-operate to obtain it. Nor is this the only flaw, 
in the charters of incorporation of our city. There are many 
others, equally ambiguous in their wording, and which require 
amendments ; to which purpose two acts were presented by the 
mayor and the late city council to the legislature, in order that 
the evils arising from doubt might be set aside; but these like 
many other bills of importance, were allowed to rest in the es- 
critoire of the house, uncalled for, and perhaps not thought of, 
after their first reading. 

From the different opinions which have prevailed on the le- 
gality of this subject in our several courts of law and justice, 
one person in particular has been a severe sufferer, and perhaps 
never before has a man been so situated. The person we al- 
lude to is Mr. Loze the late farmer of the taxes imposed on 
drays, carriages, kc. &c. and who was the individual who sued 
the corporation, and upon which suit the judgment in question, 
of the Supreme Court, was rendered. Mr. Loze not being able 
to obtain the tax from a great number of persons, sued them 
in one of our city courts; the defendants pleaded ignorance of 
the ordinance, it not having been published in English, and the 
corporation failed to prove that it had been published, in con- 
sequence of which the farmer was cast; he appealed, and was 
again cast. Upon which he applied to the corporation for an 
indemnification for the losses occasioned, by the neglect of the 
corporation, not promulgating according to law (the opinion of 
the city courts) the said ordinance. The corporation did not 
think that Mr. Loze had any claim upon them, and refused to 
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grant him relief, declaring that if the ordinance had not been 
promulgated, by his (the farmer’s) applying to the proper city 
authorities, they would have been eae published. This 
answer compelled the farmer, Mr, Loze, to enter an action for 
the recovery of a certain amount, in consequence of the corpo- 
ration having sold to him as perfect a tax which they had not 
power to impose, not having published the law legally. The 
court wherein this suit was brought, we believe the district 
court, gave judgment i in favour of the corporation, declaring 
that the publication of the ordinances in French only, was sufh- 
cient to make them valid and law, and consequently the farmer 
had no claim against the corporation. Upon this decision, an 
appeal was taken, and the judgment whereof we have spoken, 
was the result. Thus after many months, the farmer is de- 
prived of all his rights, although he paid regularly the notes 
he gave to the corporation, for that tax which the city court 
decided he had no right to claim, it not being a law, legally 
promulgated ; between this decision and that which gave him 
the fullest right to enforce the payment of the taxes, the per- 
sons indebted to him leave the city, and he is therefore left 

without any possible means of obtaining his due by law; and 
must only depend on equity and justice to have his claims sa- 
tisfied. 


SKETCH OF LORD KENYON. 
[From * Lives of Eminent Lawyers,” a scarce work, published in 1790. ] 


Lorp Kenyon is another among numerous instances to prove 
almost the certainty of a certain degree of legal knowledge 
leading to the highest honours and emoluments of the state. 
His lordship’s abilities, merely as a lawyer, are generally ad- 
mitted; and we readily subscribe to an acknowledgment of 
great application and unbiassed integrity. But here his lord- 
ship’s most partial panegyrist must be content to rest his por- 
tion of praise. He will scarce be placed in the same order of 
beings with his great predecessor. No one will say of him, 


‘« Sequiturque patrem passibus xquis.”’ 


To borrow an expression of Lord Bolingbroke, “ the compa- 
rison wuuld be profaning the tombs of the dead to raise an 
altar to the living.’ Lord Kenyon must, comparatively with 
the great Earl of Mansfield, hold a very inferior station in the 
temple of fame. 

The lawyers of the Roman state seem to have been a people 
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of very little importance, detached from their consideration as 
orators: perhaps the ablest of them ranked lower in public 
opinion than our common attornies. ‘Tully seems to have 
thought lightly of them; and we may judge of the degree of 
estimation such a character as Kenyon would have held in the 
Roman state. The case is, however, exactly the reverse in 
England :—the law is there the faramount profession, to 
which every thing is referred for decision, It is mow what the 
church was formerly. The ancient feodal system has interwo- 
ven into its texture such a mass of abstruse learning, and 
branched out doubts and difficulties into such numerous sub- 
divisions—the increase of commerce among a people greedy 
of opulence and power, but jealous of their liberties and rights, 
guarded by gigantic folios, under the denomination of acts of 
parliament, involved in endless contradictions and superinduced 
innovations—all these have together extended its fibres almost 
to infinity, so that the professors can alone comprehend them; 
and they are become, even to the frrofessors, a wilderness. They 
vegetate in the rankness of our legislative soil in a wild luxu- 
riance, (apparently without order or connection) that threatens 
to exclude all light, and make this wilderness impenetrable, 
from its density and darkness. If a few salutary herbs take 
root, they are so choaked by the exuberance of the surrounding 
foliage, so shaded, so obscured, as almost to render them to- 
tally inaccessible. ‘The being whose habits of life enable him 
to grope his way through such a maze, becomes an important 
character in our courts, and is, in consequence, elected into our 
senates, and from thence promoted to the justice-seat. He 
often finds his way without the aid of the lynx’s eye; that of 
the mole is perhaps better adapted to an atmosphere, where the 
most sombre gloom pervades every step of his progress. 

Lord Kenyon was bred under an attorney, from whose desk 
to that of a law agent in town, and was ever distinguished for 
unwearied attention in the pursuit of his studies. Such an edu- 
cation, though warranted by some great and successful exam- 
ples, may naturally be supposed to have damped an imagina- 
tion not at all remarkable for its brilliancy; but it probably in- 
duced that habit of labour and attention which he has retained 
through life, and to which he must have been, in a great mea- 
sure, indebted for his exalted station. 

Lord Kenyon was, soon after his emancipation from the 
desk, entered of the Middle Temple, from which honourable 
society he was called to the bar. 

Constant application will blunt the keenest edge, and tire the 
most eager spirit; but his lordship, during the course of many 
years vast practice, seemed an exception to this very natural 
position, His chief practice was in the court of Chancery, and 
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for many years his chief business that of a draughtsman; in 
which, and in his opinions, he was considered acute, accurate, 
and able; but when occasion called him into court to support 
these opinions and pleadings, although he never failed to dis- 
play a profusion of law learning, and that most judicially ap- 
plied, yet his manner was ungraceful,—his language uncouth, 
awkward, unharmonized,—and his method and arrangement of 
facts, generally confused and ill-digested. 

His lordship possesses all the warmth and vehemence of his 
country,! and is easily provoked to passion—a circumstance 
little calculated to conceal oratorical defects. He is in the 
habit of hurrying his words so disagreeably together, that his 
articulation is not only indistinct, but sometimes unintelligible. 
He lisps, hesitates, and occasionally stammers, so as for a con- 
siderable pause, to suspend all apparent possibility of utter- 
ance. Yet, under all these defects, (insuperable as they might 
be imagined) such was his weight with the court he addressed 
as a counsel, that he was not only heard with patience, but 
with attention and respect. 

His professional eminence introduced him to the high post 
of attorney general, and, in consequence, to a seat in the House 
of Commons, where he was still the mere lawyer, had the same 
habits, the same defects; but rendered more conspicuous, by 
being displayed on a theatre less calculated for the exertion of 
his talents in that science in which he could alone excel. His 
lordship held at the same time the office of chief justice of 
Chester, to which he was appointed on the death of Mr. 
Morton. 

Fortune, it is observed, is generally sparing or bountiful in 
extremes in the distribution of her favours. The mastership 
of the Rolls next awaited his acceptance; in which office, how- 
ever, he sat so short a time, that little can be said of him off- 
cially ; but his lordship was, beyond all doubt, peculiarly quali- 
fied for that important station. 

His early and continued habits of intimacy with, in conse- 
quence of professional services rendered to, the present Lord 
Chancellor,? was no inconsiderable aid to his elevation in the 
court of King’s Bench. The late Sir Thos, Davenport had been 
in habits of intimacy with Lord Thurlow, and had flattered 
himself with the hope of succeeding to the first valuable ap- 
pointment in his power to confer ; but several good things pass- 
ing by, the patience and temper of Mr. Davenport were lost. The 
chief justiceship of Chester becoming vacant, he thus shortly 
wrote to the Chancellor: ‘ The chief justiceship of Chester is 
vacant—am I to have it?” To which the following laconic 


1 Wales. * Thurlow. 
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and emphatic answer was returned :—* No, by G—d! Kenyon 
shall have it.” : 

The high post his lordship holds, is certainly the best of all 
others (unless, indeed, that of the Master of the Rolls, for his 
political and oratorical talents would render him but a sorry 
Chancellor) calculated for the display of his talents; as he can 
there give them full exercise in the way they have been inva- 
riably and strenously applied. When occasion calls his lord- 
ship into the House of Lords on any important debate, where 
his Wisi Prius knowledge cannot avail him, Oh! what a falling 
off is there! The Chancellor’s black brow lowers tremendous, 
and he is obliged to interpose the Achillean shield for his pro- 
tection. 

Lord Kenyon bears the same comparison with the present 
Chancellor, that Coke did to Bacon; but let it be remembered, 
that there is an almost infinite distance between both these law 
Nobles, and the illustrious names frofaned by the compa- 
rison. 


Digest of Wate Buaglish Cases. 
COMMON LAW. 


_ 


[Comprising 1 Barnewall & Adolphus, Part 2; 7 Bingham, Part 3; 1 Cromp- 
ton & Jervis, Part 3; 2 Dow & Clark, Part 1; 4 Manning & Ryland, Part 
2; 3 Moore & Payne, Parts 3 and 4; 1 Moody & Malkin, Part 4; and 4 Car- 
rington & Payne, Part 3.] 

ACCOUNT STATED. 

The amount of an I. O. U. may be recovered on an account 
stated.— Payne v. Jenkins, 4C. & P. 324. 

ACTION ON THE CASE, 

A party who is bitten by a dog, in consequence of being on the 
owner’s land without a justifiable cause, or of his own negli- 
gence with knowledge of the danger, can maintain no action 
for the injury. But if he had no knowledge of the danger, 
and was not otherwise in fault, he may recover, although the 
owner had attempted to give notice. It is therefore no de- 
fence to his action, that the owner put up a printed notice, 
if the plaintiff could not read.—Sarch vy. Blackburn, 1 M. & 
M. 505. 

And see BANKER. 

AGREEMENT. 

The defendant employed the plaintiff, a surveyor, to negotiate 

the sale of her interest in certain premises to the commis- 

VOL, IIl.——NO. IX. 42 











Ee 


de ah Bigatti anti 


332 Digest of late English Cases. [September, 


sioners under the Charing Cross Improvement Acts, and 
agreed to pay him 2 per cent. on the sum odtained for them. 
They were charged with an annuity, of which the defendant 
did not apprize the plaintiff. A jury having awarded the 
defendant 4000/. for the premises, but she having refused to 
obtain the concurrence of the annuitant in the conveyance, 
the money was paid into the Bank, whence it was to be ob- 
tained by the parties entitled, by application to the court 
of Exchequer; but the defendant had received none of it: 
Held, that the plaintiff could not recover the commission of 
2 per cent.—Bull v. Price, 7 Bing. 437. 


And see ResTRaAinT OF TRADE. 
ARREST. 
One foreigner may arrest another in England for a debt which 


accrued while both were resident in a foreign country, 
though the law of that country do not allow arrest for debt. 
For though the contract is to be interpreted according to 
the law of the country where it was made, the remedy must be 
pursued according to the law here, the parties being resident 
here.—De la Vega v. Vianna, 1 B. & Adol. 284. (affirming the 
opinion of Heath J. against Eyre C. J. and Rooke J. in Me- 
lan v. Duke de Fitzjames, 1 B. & P. 138.) 


And see TRESPASS. 


ASSUMPSIT—CONSIDERATION. 
An undertaking to pay the plaintiff’s attorney in an action still 


pending, his costs, in consideration that the plaintiff will, 
with the attorney’s consent, authorize the defendant in the 
action to pay over the debt sued for to a creditor of the 
plaintiff, is not binding; for there is no sufficient considera- 
tion moving from the attorney.—Zaylor vy. Watson, 4 M. & 
R, 259. 


BANKER. 
A banker is bound by law to pay his customer’s cheque within 


a reasonable time after he has received sufficient funds to 
the customer’s account; and if he fail to do so, the customer 
may recover nominal damages against him in an action of 
tort, (being substantially founded in a contract) without 
proving any actual damage.—Marzetti y. Williams, 1 B. & 
Adol. 415. 


BILL OF EXCHANGE. 

1. A. accepts a bill for the accommodation of B., who deposits 
it with C. as a security for goods sold: B. afterwards pays 
for the goods, and demands the bill, but C. having other 
claims on B. refuses to restore it, and endorses it for value 
toa party who sues on it and recovers against A.: Held, 
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that under these circumstances, A. may recover against C., 
in an action for money paid, the amount of the bill, but not 
the costs of the former action.—Bleaden v. Charles, 7 Bing. 
246.—See also Roach v. Thompson, 1 M. & M. 487. 


. Defendant accepted a bill drawn on him by one of two part- 


ners in his own name only, for a debt due to the partnership : 
Held, that he was liable to an endorsee; for that the accept- 
ance would have been an answer to an action by the partner- 
ship for their debt, until the bill was due and dishonoured. 
Tomlins vy. Lawrence, 3 M. & P. 555. 


BOND. 
A mortgage bond was given by the mortgagor and two sure- 


ties to the mortgagee, which recited that the mortgagor 
was seised in tail of certain premises, and was conditioned 
for suffering a recovery thereof, so as that by virtue thereof 
and of a release to make a tenant to the frecife (which was 
also recited) a fee should be vested in the mortgagee. To 
an action on the bond, the defendant pleaded that the recovery 
was suffered modo et formd, &c. and that under and by virtue 
of the recovery.and of the lease and release, the premises 
vested in the mortgagee in fee, according to the true intent 
and meaning of the release. ‘The recovery was duly suffered, 
but in fact the mortgagor had only an estate for life: Held, 
that the bond was forfeited, and the plaintiff was entitled to 
judgment.—£dwards vy. Brown, 1 C. & J. 307, 


And see Stamp, }. 


BRIDGE. 
The road to a bridge passed through low meadow ground lia- 


ble to be flooded by a river, and formed a causeway through 
which arched culverts were made for the passage of the 
flood weter, and which by giving vent to it protected the 
bridge: Held, that the county were not bound to repair 
these arches, being more than three hundred feet from the 
main bridge ; for that they are bound to repair only bridges 
erected over water falling within the description of fumen 
vel cursus aque, that is, flowing in a channel between banks 
more or less defined, although the channel may be occasion- 
ally dry.— Rex vy. Inhabitants of Oxfordshire, 1 B. & Adol. 
289. 


CHAMPERTY. 
An agreement to communicate information to a party which 


shall enable him to recover a sum of money by action, and 
to exert influence for procuring evidence to substantiate the 
claim, in consideration of receiving an eighth of the sum re- 
covered, is illegal and void.— Stanley v. Jones, 7 Bing. 369. 
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CONFESSION. 

A statement made by a party charged with administering poi- 
son with intent to murder, to a sur reon, after he had said to 
her, “ you are under suspicion of this, and you had better 
tell all you know:”’ Held not receivable in evidence.—Rex 
v. Kingston, 4C. & P. 387. 

DAMAGES. 

A party employing an agent to present a bill for acceptance is 
entitled, if the agent “fail to present it, to recover nominal 
damages against him, although he have sustained no actual 
damage whatever by the neglect.— Van Wart v. Wolley, \ 
M. & M. 521. [See the report of this case on a former oc- 
casion, 3 B. & C. 439. ] 

DEED. 

By marriage contract A. covenanted that all his property at 
his death should belong to the issue of the marriage. The 
wife died in his lifetime. There was issue of the marriage 
a daughter, who at twenty-one married, and had issue a son. 
Her husband then proposing to go to India to improve his 
fortune, A. persuaded the husband and wife to execute a 
deed in the nature of a post-nuptial contract, which he 
brought, attended by his man of business, on the night be- 
fore the husband sailed, by which they discharged A. from 
all claims on his property in consideration of 315/., a moiety 
of which was stated to be then advanced by him, the other 
moiety to be paid at his death. In fact he paid no money 
down, but only renounced a debt of of 612. due to him from 
the husband, and gave a promissory note for the other 96/. 


10s. The daughter and her husband were then ignorant of 


her claims under A.’s marriage contract: Held, on appeal 
in the House of Lords, that this deed was void for fraud and 
circumvention.—A. two days before his death many years 
after, conveyed most of his property to trustees to build 
a hospital. The deed provided that it should accumu- 
late till it amounted to sterling, when it was to be applied 
to the building of the hospital and the maintenance of 
boys (blanks being left as to the sum and number of boys): 
Held void for unce rtainty, as well as for the fraud.—Lwan 
appellant, Bannerman respondent, 2 D. & C, 74. [Revers- 
ing on both points the judgment of the court of session in 
Scotland. | 
DEVISE. 

Devise as follows: “I give to my wife E. my real estate for 
her life, and then to be relinquished to my son B. at her de- 
cease. My willis thatifmy son B. should die without issue, 
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my real estate shall go equally between my daughters M. 
and S., for the life of my daughter M., and at her death the 
whole of my real estate | bequeath to my daughter S. and 
her heirs. My will is, that if my son B. should survive his 
mother, he pay his sister S, 5/. within twelve months after 
their mother’s decease.” Held, that B. took an estate tail, 
with remainder to M. and S., not a fee with an executory 
devise over to them.—WDoe d. Jones v. Owens, 1 B. & Adol. 
318, 

2. Devise to W. and M. his wife, and the survivors of them, 
during their lives, then to M. their daughter, or if more 
children by M. the said wife of W., equally between them ; and 
in case they leave no children, to their heirs and assigns: 
Held, that this last remainder became vested on the death 
of W., who survived his wife, leaving no children of their 
marriage.—-Doe d. Nesmyth ¥< Knowls, I1B& Adol. 324, 

3. Devise to trustees, in trust for E. E. ull twenty-one, and on 
her attaining that age, to put her in possession; if she die 
during her minority, or without issue, in trust for T. E. &c. 
But if she attain twenty-one, and marry, then to the use of 
her first male issue the estate A., to the second male issue 
estate B., to the third estate C., on their severally attaining 
twenty-one, and the heirs male of their body lawfully issuing ; 
paying an annuity toE. E. Butif E. E. die without male 

issue, then to the use of her female issue, and the heirs 

male of their bodies. E., E. takes an estate tail—Permewan 

v. Mitchell, 7 Bing. 351. 


EJECTMENT. 

Possession for twenty years forms a presumptive title, which 
cannot be countervailed in eyectment by subsequent posses- 
sion for any shorter period.—Doe d. Harding y. Cooke, 7 
Bing. 346. 

And see PRACTICE. 


EMBEZZLEMENT. 

If a servant be sent to do a particular thing, for which he is to 
receive a specified sum, and not less; and he receive a less 
sum and appropriate it, this is not an embezzlement, for he 
does not receive this money by virtue of his employment.— 
R.v. Snowley, 4 C.& P. 590. 


EVIDENCE, See also Wirness. 

1. The question being whether a slip of land between ancient 
enclosures and the highway belonged to the lord of the ma- 
nor or the freeholders of the enclosures, evidence of acts of 
ownership by the lord of other similar slips of land in the 
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manor, not adjoining his own freehold, was held admissible. 
—Doe d. Barrett v. Kempf, 7 Bing. 332. 

2. Defendant having obtained a rule for a new trial, the court 
allowed the plaintiff inspection of a deed read in evidence by 
the defendant on the former trial. But not of a deed, the 
execution of which was admitted on the trial, but which was 
not given in evidence.—Hewitt v. Pigott, 7 Bing. 400. 

3. A document purporting to be an order of adjudication un- 
der 7 G. 4. c. 57. for the discharge of an insolvent debtor, 
and proved to have been sealed with the seal of the Insolvent 
Debtors’ Court, is sufficient evidence of the discharge.— 
Northam y. Latouche, 3 M. & P. 645. 

[The act makes a certified cofiy evidence. | 

4. In case for negligence, the declarations of a defendant who 
has suffered judgment by default, and who has been shewn 
independently to have been a party to the injury, are not ad- 
missible against the other defendants to shew the circum- 
stances of it. The case was distinguished from R. v. Hard- 
wick, 11 East, 578, on the ground that there the declarations 
admitted were made in pursuance of a common object of the 
defendants.— Daniels vy. Potter, 1 M. & M. 501. 

5. An instrument signed by a mark may be proved by inspec- 

tion by a person who has seen the party so sign instruments. 
— George v. Surrey, 1 M. & M. 516. 

6. In an action by bankers to recover back money paid ona 
cheque, and afterwards credited to the customer, who alleg- 
ed that the cheque was a forgery; the question being 
whether the cheque was genuine or not; the notes made by 
a magistrate’s clerk of the customer’s statement on a charge 
against the alleged forger, are receivable in evidence, al- 
though his deposition was afterwards regularly signed pur- 

| suant to the statute.— Williams v. Woodward, 4C. & P. 346. 
| 7. In an action for use and occupation by a reversioner, against 
a person who had been tenant for a term determinable on 
lives ; a register of burials of a Wesleyan chapel was ruled 
| to be no evidence of the death of a cestui gue vie. And 
| semble, that a copy of an inscription on a tombstone in the 
Wesleyan chapel burial ground was not evidence for the 
same purpose.— Whittuch v. Waters, 4 C.& P. 375. 
i 


And see Bankruptcy, 5. 7; CONFESSION. 


EXECUTION. 

Fixtures in a house of which A. has the freehold, cannot be 
taken in execution under a feri factas against A.—Place y. 

. Fagg, 4M. & R. 277. 

EXECUTOR. 

1. An executor conducting suits as solicitor for the legatees, 
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will not be allowed his costs in the first instance, if it appear 
that he conducted them in a tardy and negligent manner. 
The proper mode of computing interest as between an exe- 
cutor and legatee, is to make rests at the end of each year, 
and to strike a balance and charge interest on such balances. 
— Willson, app., Carmichael, resp., 2D. & C. 51. 

. The unpaid purchase money of a Scotch inheritable real es- 
tate, which, by the conveyance, is made a burden on the es- 
tate till paid, does not go to the executor, but remains herit- 
able, and descends to the heir.—Mackenzie, app., Anderson, 
resp., 2 D. & C. 60. 


FIXTURES. 

If a tenant omit to remove, during his term, fixtures (e. g. bells) 
which he has put up at his own expense, they become, at the 
expiration of the term, the landlord’s property, and if he 
sever them from the freehold, the tenant cannot recover them 
in trover.—Lyde vy. Russell, 1 B. & Adol. 394. 


wD 


dnd see Execurion. 

FOREIGN LAW. See Arrest. 

HIGHWAY ACT. See Limirarion or Actions, 
INDICTMENT. 

1, If a parish be partly situate in county B. and partly in 
county C., an indictment for larceny, stating the offence to 
have been committed “ at the parish of A. in the county of 
B.,” is good.—R. v. Perkins, 4 C. & P. 363. 

2. An indictment for a riot is bad, unless it conclude in terro- 

rem fopulii—R.v. Hughes,4 C. & P. 373. 

. An indictment for murder committed abroad by a British 
subject, must aver that the prisoner and the deceased were 
subjects of his majesty. The prisoner’s own declaration is 
evidence for the jury that he was such.—R. v. Helsham, 4 
C. & P. 394. 

INSURANCE. 

A life insurance is, by the general policy of the law, avoided by 
the execution of the assured for felony. Amicadble Assur- 
ance Society, app., Bolland and others, resp., 2 D. & C. 1. 

{In the House of Lords; reversing the judgment of the 
Master of the Rolls. | 

INTEREST. 

1. Defendants gave plaintiff the following undertaking :—“ We 
undertake to pay you, agreeably to instructions from Mr. W., 
the sum of 1262/. on his account, as soon as we shall have 
received from Messrs. R. & R. the amount of monies in 
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their hands, belonging to Mr. W., and now under attachment 
by you.” The instructions from W. bore that the payment 
was to be in discharge of a bill for 1262/. at nine months, 
dated the same day with the instructions, which defendants 
on payment were to receive from the plaintiffas a disc harge : : 
held, that no interest was payable on this instrument; for it 
was not a direct guarantee for the payment of the bill, ‘which 
was only referred to as an outstanding security, to be called 
in on payment of the money, which might be before the bill 
was due.—Hare vy. Richards, 7 Bing. 255. 


2. In debt on an award, interest is recoverable on the sum award- 


ed, from the time it was demanded.—Jo/nson v . Durant, 4C. 
& P. 327. 


And see ExEecuror, 1. 


LANDLORD AND TENANT. 


wo 


Ejectment by the remainder-man against the lessee of the 
tenant for life, on the ground that the lease was void. It ap- 
peared that, besides a money rent, there was a reservation by 
the lease of three loads of culm, to be carried yearly by the 
tenant to the landlord’s house. Soon after the death of the 
tenant for life, the lessor of the plaintiff sent his servant “ to 
go and look for carts to bring the culm home;” and the 
servant went to the tenants, and among them to the defen- 
dant, and he and other tenants in consequence brought a load 
of culm to the house; and half a year afterwards he brought 
two other loads, which were also received. The jury having 
found that the culm was carried and received by way of rent 
under the reservation, the Court held such finding to be well 
warranted by the evidence, and that this was a recognition 
of the defendant as tenant from year to year.—Joe d, 
Lucker vy. Morse, 1 B. & Adol. 365. 

Covenant by lessee, that he, his executors or assiens, would 
insure the demised premises, and keep them insured during 
the term, and deposit the policy with the lessor. The lease 
contained a poavane of re-entry on breach of any of the cove- 
nants. The lessee assigned, and the premises were never in- 
sured. On the 30th of September the landlord distrained for 
rent then due, and afterwards brought ejectment against the 
assignee, laying the demise on the 24th of October. Held, 
first, that the covenant to insure, &c. was broken if the pre- 
mises were uninsured at any one time, and that there was a 
continuing breach of covenant for any portion of time they 
remained uninsured, and that it was immaterial whether the 
covenant ran with the land or not: secondly, that though the 
distress was a waiver of the forfeiture up to the SOth Septem- 
ber, the landlord was entitled to recover in respect of the for- 
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feiture between that day and the 24th of October—Doe d. 
Flower v. Peck, 1 B. & Adol. 428. 


3. The removal of goods by the tenant from the demised pre- 


mises while rent is in arrear, is not fraudulent against the 
landlord, unless it was done with a view to elude a distress. 
Parry vy. Duncan, 7 Bing. 423. 

[This is the substance of the marginal note; the question 
in the case, however, seems to have been merely as to the 
effect of the evidence at the trial. See the report of the case 
at Nisi Prius, 1 M. & M. 535.] 

And see FixTuREs. 


LIMITATION OF ACTIONS. 
In case by a reversioner against a surveyor of highways, for 


digging up his close, &c., separating a portion of it, and add- 
ing it to the highway; it appeared, that the separation was 
by means of a wall, which was begun more than three months 
before the action brought, and at that time, though very low, 
completely separated the close from the part laid into the 
road; it was afterwards raised and completed. None of the 
other injuries laid in the declaration were within the three 
months. Held, that the case was not taken out of the limit- 
ation in the highway act, 13 G. 3. c. 78. s. 81., requiring ac- 
tions to be commenced within three calendar months after 
the fact commiticd.— Wordsworth v. Harley, 1 B. & Adol. 391. 


LIMITATIONS, STATUTE OF. 
1. Payment by the executor of one of two makers of a joint 


and several promissory note will not take the debt out of the 
statute of limitations as against the surviving maker.—S/ater 
v. Lawson, 1 B. & Adol. 397. 


. A letter from the defendant to the plaintiff respecting the 


debt, containing in the introductory part of it these words, 
“‘ which is not to be used in prejudice of my rights now, or 
in any future arrangement that may be made,” is only a con- 
ditional statement, and not sufficient to take the debt out of 
the statute of limitations.—Cory v. Bretton, 4 C. & P. 462. 


MASTER AND SEAMAN, 
1. The captain of an East Indiaman is justified in inflicting 


moderate correction by flogging, on a seaman guilty of muti- 
nous and disorderly conduct, nor is his authority confined toa 
case where the vessel is at sea beyond the reach of assistance ; 
nor need the punishment be inflicted immediately after the 
commission of the offence.—Lamé v. Burnett, 1 C. & J. 291. 


2. A sailor serving under articles engaging him (among other 


things) to serve faithfully during the voyage, and providing 
for a forfeiture of his wages on breach of any of his engage- 
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ments, cannot recover any wages if he is left ashore on the 
voyage by his own fault in being absent, though with no in- 
tention of deserting. And it is not a sufficient excuse for 
such absence that, after having been forbidden to go away by 
the captain, he obtained leave from an inferior officer. Such 
a defence may be proved under the plea of nil debet.—Sher- 
man vy. Bennett, 1 M. & M. 489. 


MILL. 

By a mortgage of a mill, the stones, tackling, and implements 
necessary for working it pass to the mortgagee.—Place v. 
Fagg, 4M. & R. 277. 

MORTGAGOR AND MORTGAGEE, 

The mortgagee by applying to the tenant for rent to pay the 
interest of the mortgage money, recognizes his possession as 
lawful, and cannot afterwards eject him on a demise anterior 
to that application.—Doe d, Whitaker y. Hales, 7 Bing. 322. 

NEGOTIABLE SECURITY. 

The Neapolitan government raised money by issuing obliga- 
tions called dordereaux, with coufions or receipts for half- 
yearly interest payable to the bearer of the coujon: the holder 
of the bordereau received also a certificate (to which the cou- 
fons referred) giving him the option of converting his dor- 
dereaux into funded debt. It appeared that the bearer re- 
ceived the interest on production of the coupon alone, but 
they were never sold in the market without the certificate. 
The plaintiff placed some of these bonds in the hands of his 
agent, but retained the certificates in his own hands: the 
agent fraudulently pledged them to the defendant. Held, (in 
detinue) that it was properly left to the jury to say, first, 
whether these instruments were negotiable securities passing 
by delivery; and secondly, whether the defendant exercised 
due caution in receiving them: and a verdict for the plaintiff 
was sustained.—Lang v. Smyth, 7 Bing. 284. 

NUISANCE. 


The owner of a colliery made a rail-road from it to a seaport, 
along a turnpike road, which it narrowed so much as in some 
places not to leave a clear space for two carriages to pass. 
The public were allowed to use the rail-road, paying him a 
toll. Held, that the encroachment on the road was not there- 
fore justified.—A clause in an act of parliament incorporating 
a company for making a rail-way through certain districts, 
empowered proprietors of lands and mines, to make rail-ways 
across and along any road or roads, to communicate with 
the principal rail-way. Held, that this must be understood 
with the limitation that sufficient space should be left for the 
public to pass.—An act of parliament authorizing the laying 
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of wagon-ways along or across certain roads, the parties 
keeping the roads in repair, for twenty yards on each side of 
the wagon-way, does not authorize the laying of such wagon- 
way on a road not twenty yards wide on either side of it— 

‘ Rex v. Morris, 1 B. & Adol. 441. 

PARTNERSHIP. 

1. On a plea in abatement to an action on a bill of exchange, 
it was proved that two persons named in the plea were in fact 
partners with the two defendants sued; but the jury were di- 
rected to find for the plaintiff, if they thought upon the evi- 
dence that the plaintiff had reasonable ground to think that 
the defendants alone constituted the partnership. Held, 
(over-ruling Dudois v. Ludert, 5 Taunt. 609.) that this direc- 

tion was right: for the only question on such a plea is, with 

e: whom the plaintiff contracted.—De Mautort v. Saunders, 1 

4 B. & Adol. 398. 

2. Where a bill, accepted by one partner in the partnership 
name, is applied, with the knowledge of the party taking it, 
in part only to the separate use of the partner accepting, a 
secret partner is not liable in respect of that part, but he is 
liable in respect of the residue which was not so applied 
with the knowledge of the taker.—Wintle v. Crowther, 1 C, 
& J. 216. 

[Bayley B., in delivering judgment, said that Lloyd v, 

' Ashby, 2 C. & P. 138, which was cited for the defendant, was 

E re-considered in Vere v. Ashby, 10 B. & C, 288: the former 

case was not, however, so far as appears by the report, men- 

tioned on the discussion of the latter. | 
3. Persons trading abroad in such manner as would constitute 
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; a partnership in this country, may sue here as partners for 
f goods consigned to this country, though they could not sue 
a at the place of trading by the law of that country.—Shaw y, 


Harvey, 1 M. & M. 526. 





ENGLISH LAW REPORTING. 


Reports of Cases heard and decided in the House of Lords, on Appeals from the 
Courts of Equity, and on Writs of Error in England and Ireland. By 
Richard Bligh, Esq., Barrister at Law. Vol. 3. Part 2. 

Fs Reports of Cases argued and determined in the Court of Common Pleas, and 

' other Courts, in Hilary Term, 1831. By Peregrine Bingham, of the 

% Middle Temple. Vol. 7. Part 2. 

Reports of Cases argued and ruled at Nisi Prius, in the Courts of King’s Bench 
and Common Pleas, and on the Circuit, from Trinity Term to Michaelmas 
Term 1830. By F. A. Carrington and Joseph Payne, Esq’s., of Lin- 
coln’s Inn, Barristers at Law. 


The above late English Reports have been noticed as follows 
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in a late number of the London Legal Observer. We recom- 
mend the author’s remarks upon the present system of Law 
Reporting to the particular attention of our readers. 

“ Our readers are now pretty well acquainted with our ob- 
jections to the modern system of law reporting. We have 
stated them pretty distinctly; we have asserted confidently, 
that the abuses of which we complain, exist; and although no 
one of our correspondents (who, we are happy to find, are ready 
enough to point out our errors) has attempted to dispute it, it is 
due to ourselves to prove that they actually exist. This, we 
can unfeignedly inform our readers, is not a pleasant task. It 
is much more agreeable to us point out the merits of our pro- 
fessional brethren than to expose their errors, as we have shown 
in our critical department. Were it a single book, or a single 
instance, of which we complain, we should pause before we 
noticed it with severity: but it is an extensive system to which 
we are opposed; it is not onc book, or one man, but dozens of 
volumes, and hundreds of men; it is an evil of which there ap- 
pears to be no end, which is constantly increasing, and spread- 
ing its branches more widely and vigorously every day it is suf- 
fered to exist. When, therefore, we see the numerous host we 
purpose to attack, our courage increases; and a new confidence 
inspires us whenever we see a new Number 


** Spread its light wings of russet or of blue.” 


The reports which stand at the head of this article we have 
selected from a large heap which had accumulated on our table. 
We do not mean to say, that, taken with their other Numbers 
and volumes, they are in all respects more open to objection 
than the other contents of the heap from which we have sepa- 
rated them; but we think that in their last Numbers, which are 
now before us, they afford us tolerable examples of the faults of 
the present system. 

In the first place we have alleged that the cases at present 
reported are given at too great length—that they are specimens 
of book-making—that they contain tedious statements of unim- 
portant facts, and long recitals of deeds, wills, and other instru- 
ments, which might be compressed into an eighth part of the 
space they now encumber—that this not merely increases the 
expense of the work, but, what is much more important, dimi- 
nishes greatly the value of the Reports, by obliging the reader 
to wade through a mass of useless or insignificant details before 
he can master or understand the points decided—and that the 
great object of the reporter should be to save him that trouble. 

This we have alleged, and in complete confirmation of our 
statement come the reports of Mr. Bligh. The present num- 
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ber consists of 158 pages. It is entirely occupied by three 
cases, the third of which it leaves unfinished. Now, it must be 
remarked, that these three cases are comparatively unimpor- 
tant. The first is a case of merely local interest,—on the right 
to appoint the clerk of the peace for King’s County in Ireland; 
thesecond decides no new point whatever, but rests on the most 
familiar principles of equity; and the third, although the most 
important of the three, is certainly not of sufficient consequence 
to occupy the space that is given to it. We are sorry, there- 
fore, that we are obliged to declare that Mr. Bligh’s reports 
are complete examples of a part of the evils of the present sys- 
tem. . 

From the fault of unnecessary prolixity we consider Mr. 
Bingham’s Reports to be tolerably free; but this is not the only 
objection that we have made. We have also complained that 
modern Reports are frequently inaccurate. We are happy to 
acknowlege that, as a whole, this gentleman’s Reports are not 
worthy of blame in this particular. How happens it, then, that 
in the present Number his marginal notes have been so care- 
lessly composed? Thus, in the first case reported, Bull v. 
Price, 237., we have the following marginal note:—* Plaintiff 
retained defendant, a surveyor, to negotiate the sale of her re- 
versionary interest in certain premises, and to give him ¢wo fer 
cent. on the sum obtained.” It turns out, on perusal of the 
case, that the defendant retained the flaintiff. Thus also, in 
the Report of the case of Permewan y. Mitchell, p. 357., where 
there was a devise of lands to trustees, in trust to put Z. £. in 
possession of them when she comes of age; and if she die dur- 
ing her minority, or without issue, in trust for #. £. But if 
E, E. attain twenty-one, or marry, one third for the use of the 
first male issue of her body, one third for the use of the second 
male issue, and one third for the use of the third male issue, 
charged with an annuity for Z. £. Butif £. Z. die without 
male issue, and leave female issue, for the use of the female is- 
sue, and the heirs male of their bodies. According to the mar- 
ginal note, £. Z£, took an estate tail; but it appears by the cer- 
tificate of the Judges, given in the Report, that Z. #. took an 
estate in fee simple. 

We have further stated it as our opinion, that many trifling 
and unimportant cases are reported, apparently for no other 
purpose than of swelling a volume; and if this objection is ever 
applicable, it may be made with peculiar force to Visi Prius 
Reports, the propriety of any Report of which has been always 
much doubted; yet in the Reports of Messrs. Carrington and 
Payne, a considerable number of trivial and unimportant cases 
—mixed up, we are willing to allow, with some others of a very 
different nature—are found. 
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Thus, in the number now before us, we have several cases re- 
ported which decide the tritest points. For instance, in Lewis 
v. Arnold, we are informed, that if three persons are told on en- 
tering a theatre that there is room, when in fact there is not, 
such persons should leave the theatre, and demand their money, 
and should not climb from the pit into a private box; that fur- 
thermore, when in the box, they will not be authorized in mak- 
ing a disturbance and riot; and that if, all having made such 
disturbance, one of the three proceeds to box a servant of the 
proprietor in the presence of a constable, that such constable 
will be justified in taking all three into custody: nevertheless, 
all this is gravely reported as a new point of law. 

We may also notice the cases of Stephens v. Myers, and Rex 
v. Higley, as being equally unimportant; and others might be 
mentioned. 





THE LEGAL OBSERVER. 


‘This a weekly London Journal of Jurisprudence and its miscellane- 
ous branches. ‘Twelve numbers have been published, and the follow- 
ing are the principal advantages it presents, 


1, The first authentic report of all decisions in the Superior Courts, 
by Barristers of the several courts. 2. Digests of all reported Cases, 
and abstracts of the most important Judgments, 3. Bills in Parlia- 
ment effecting any change in the law, and all important Acts of Par- 
liament, with Notes explaining the alterations introduced by them. 
4. Law Reform, or articles in which all the changes in the law are 
discussed. 5. Judicial Characters. 6. Sketchesofthe Bar. 7. Re- 
views of all Legal Publications, 8. The earliest intelligence on all 
professional subjects. 9. Legal Biography, Anecdotes, and Miscel- 
lanea. 10. Occasional Supplements, containing all Debates in Par- 
liament on Legal subjects, Lists of Bankrupts, Insolvents, and Disso- 
lutions of Partnerships, Barristers called, Attorneys admitted, &c, 
&c. 

The following is an extract from the Prospectus :— 

In tracing the means and mode of imparting Amusement and com- 
municating Knowledge at different stages of Society, it is curious to 
observe, that each is distinguished by some peculiar characteristic, 
The taste of these latter days is in nothing so remarkable as in its at- 
tachment to Periodical Literature. Not only the tales of Sentiment 
and Passion,—of Wit and Humour,—of Adventure and Romance,— 
each in their turn make their wonted appearance, with the punctuality 
of the merchant upon the Exchange ; but the tomes of History and 
Science, of Biography and Morals, are all presented in like revolutions 
of time. Instruction and Entertainment are thus conveyed to count- 
less multitudes, with a rapidity resembling the progress of light ; and 
Knowledge, which in former times could only be communicated per- 





tiie ectschlvtt 


a 


9s 


we 


aes ee 


; 
? 











1831.] Late Foreign Publications. 345 





sonally by the Preceptor tothe Pupil, is now circulated simultaneously, 
weekly, and even daily, in every town and village through the land. 

Amidst this circulation of practical and scientific information, 
through the medium of the Periodical Press, pervading every class of 
the community, it would be singular that so large a body as the rrac- 
TITIONERS oF THE LAW should longer neglect to avail themselves of 
its striking advantages, The intellectual spur which has been ap- 
plied to all classes of society, renders it necessary that the members 
of every liberal profession should adopt correspondent means to retain 
the rank and station to which, as learned bodies, they are entitled, 
and which it would be the last disgrace to forfeit. 

In this view, it has been long matter of regret amongst several of 
the most active members of the Profession, that there was no medium 
by which they could communicate their sentiments to their brethren 
in general; for, although the newspapers have frequently inserted 
professional articles, yet they are necessarily confined to subjects 
affecting the public in some important particular ; and those which 
are of less general interest, however essential to the Legal Practi- 
tioner, are unavoidably omitted. 

A work, therefore, of this description, has been contemplated for 
many years by several members of the Profession, zealous for its good ; 
and a large store of materials is already collected for insertion. The 
time at which the work should commence remained undetermined ; 
but in the present state of Legal Affairs—amidst the changes which 
are projected, so extensively both in the Law and its practical Admi- 
nistration—it has been deemed peculiarly appropriate to commence 
the publication, 


LATE FOREIGN PUBLICATIONS. 


FRANCE, 


Recueil général des Anciennes Lois Frangaises, depuis l’An 420 
jusqu’ajla Revolution de 1789, par MM. Isambert Decrusq et Tallau- 
dier. Tomes XX. XXI. et XXII. Juin, 1687—10 Mai,. 1774. 8vo. 
Paris. 

Jouve Essai sur la Peine de Mort; ou de la Peine de Mort con- 
siderée dans ses Rapports avec le Droit de l’Interét de la Société. 
8vo, Paris. 

Des Principes Politiques qui doivent servir de Base ala Legislation 
Electorale. 8vo. Paris, 

Lois Municipales, Rurales, Administratives, et de Police, &c. 
Tome 1. 8vo, Paris. 

Ortolan et Ledeau, le Ministre Public en France, Traité et Code de 
son Organisation, &c, 2 vols, 8vo, Paris. 





GERMANY, 


Krant, Dr., de Codicibus Luneburgensibus, 4to, Géttingen. 





- 


venetge anne aes eel 


one ees aahs 


ae a ore Tr eT a te 
Ae a ee Te NE ee 


ers 


a ae 





346 English Law Books. 


[September. 


Reimarus, Dr., Bemerkengen und Hypothesen iiber die Inscrip- 
tionenreihen der Pandecten-fragmente. Gr, 8vo. Gttingen. 

Falck, Dr., Juristische Encyclopédie. 3te, Ausgabe. 8vo. Kiel. 

Corpus Jurus Civilis ins Deutsche iibersetzt von Dr, Attoc Schilling 
und Sintenis, Ir. Band. Gr. 8vo. Leipzig. 

Droste-Hiilschoff, Dr. Lehrbuch des Naturrechts, oder die Rechts 
philosophie. 2te. Ausgabe. Gr. 8vo, Rome. 

Pitter, Dr., die Lebre von Eigenthum nach Deutschen Rechten 
aus den Quellen dargestellt. Gr. 8vo. Berlin. 

Zeller, P., Systematisches Lehrbuch der Polizeiwissenschaft nach 
Preussischen Gesetzen. Gr. 8vo, Quedlinburg. 

Duneker, I, F. L., Das Recht aus dem Gesetz des Lebens. 2vo, 
Berlin. 

Baiernbriefe oder Geist der 4 ersten Standeversammlungen des 
Konigreiches Baiern, Ir. Band, 8vo, Stuttgardt. 





DENMARK. 


Hin forma Légbok Islendinga sem nefinst Gragas Codex Juris Isl- 
andorum antiquissimus qui nominantur Gragas. Part I, ll. cum Tab. 
4to. Maj. Copenhagen. 





ENGLISH LAW BOOKS. 


P. H. NICKLIN, AND T. JOHNSON, 
Law Booksellers, No. 175 Chesnut Street, 
Have for sale, the following Exerisa Law Booxs, viz: 


Dowling and Ryland’s Reports Addams’s Ecclesiastical Reports, 
in K. B, vol. 9. pt. 1. vol. 3, pt. 2. 


Manning and Ryland’s do. vol. 3. 
Do. do. vol. 4, pts. 1 and 2. 
Haggard’s Ecclesiastical Rpts. 2 
vols. 
Do. do. vol. 3, pts. land 2, 
Wilson’s Chancery Reports, vol. 
1, pts. 1, 2 and 3. 
Do: do, vol. 2, pt. 1. 
Haggard’s Admiralty Reports, 
vol, 1, 
Do. do. vol. 2, pt. 1. 
Bligh’s Reports in the House of 
Lords, New Series, vol. 1, pt. 2. 
Beatty’s Reports in Chancery, vol. 
1, pts. 1 and 2, 
Price’s Exchequer Reports, vol. 
13, pts. 1, 2, 3. 


M‘Clelland’s Exchequer Reports, 
1 vol. 

Carrington and Payne’s N. P, Re- 
ports, vol. 4, pts. 1, 2, 3. 

Ryan and Moody’s N, P. Reports, 
vol. 1, 

Young and Jervis’ Exchequer Re- 
ports, vol. 1, 

Woolrych on Common, 

Woolrych on Waters and Sew- 
ers, 

Roscoe on Bills, Notes, and 
Checks, 

Roscoe on Real Actions, 2 vols. 
Roper on Husband and Wife, by 
E. Jacob, 2 vols. : 
Holt on Navigation, New Edition. 
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